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In Bright v. Arkansas, 249 Fed. 950, de- 
cided by Eighth Circuit Court of Appeals, 
it is held that, where the property of a rail- 
road company was being operated by re- 
ceivers appointed by a federal court, and 
the company, if it had continued to operate 
the property, would have been liable for an 
annual franchise tax imposed by state stat- 
ute, the receivers should pay such tax ac- 
cruing during their management. 

The court said: “The taxes in question 
are. not taxes upon property. ‘They are 
taxes for the privilege of exercising the 
power to do the business the corporation 
conducts in a corporate capacity.” The 
court refers to a ruling by U. S. Supreme 
Court to the effect that a receivership was 
not bound to pay a corporation tax under 
federal law, declaring that this was not con- 
trolling in a question of accruing taxes dur- 
ing receivership of a corporation. 

There are then cited some state cases 
that receivers ought not to be compelled to 
pay such taxes. But the court said: “On 
the other hand, it is held in a considered 
opinion by the Circuit Court of Appeals of 
Ninth Circuit (Coy v. T. G. & T. Co., 220 
Fed. 90) and by the great weight of mod- 
ern authority, that courts of equity, operat- 
ing the property and liquidating the debts 
of corporations, which would. otherwise 
have been liable to pay such taxes, ought 
to direct the payment by their receivers of 
such taxes as would have accrued during 
the time the receivers were actually operat- 
ing the property,” citing a number of cases 
from state and federal courts. 

The court then goes on to say: “In de- 
ciding questions of policy and _ practice 





which involve no vital moral issue, cer- 
tainty in the law and uniformity of de 
cision are often more essential to the wise 
administration of justice and to the inter- 
ests of business men than a particular pol- 
icy or practice. Where the correct decision 
of such a question is doubtful and one of 
the United States Circuit Courts of Ap- 
peal has decided it in a considered opinion, 
it is the duty of the others to follow that 
decision, unless it clearly appears to them 
or some of them, to be unfair or unwise, 
and it is the duty of the courts at all times, 
in the consideration of such issues, to lean 
towards uniformity of decision and prac- 
tice. In view of the uniform decisions of 
the federal courts upon the question here 
at issue, and of the great weight of author- 
ity in favor of the practice they have 
adopted, the conclusion is that receivers of 
the property of corporations, which would 
have been liable to pay taxes accruing dur- 
ing the receivership for the privilege of 
exercising their corporate powers, should 
be directed by the courts of equity control- 
ling such receivers to pay such taxes as 
accrue while they are operating the prop- 
erty and before they surrender it to pur- 
chasers or others.” 


We do not place any very high estimate 
upon the argument that looks for uniform- 
ity of decision between federal courts in 
matters outside of their ordinary jurisdic- 
tion. When they act in cases where juris- 
tion depends upon diversity of citizen- 
ship, true uniformity should be sought with- 
in the boundaries of the same jurisdiction 
that courts of the state act. 


To inject an idea of this sort into rulings 
by federal courts has a tendency against 
the basic principle in federal courts exer- 
cising their powers in a pro hac vice way 
for state courts. Often in reading federal 
cases it appears that in all doubtful ques- 
tions they rely too much on rulings of 
other federal courts rather than on rulings 
of state courts. Especially is this to be 
criticised when they greatly neglect rul- 
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ing by the courts of the state in which they 
sit. 

Were federal judges to acquire the habit 
of studying and applying the principles of 
the jurisprudence of states wherein they 
sit, they would do better than trying to 
build up a system of federal jurisprudence 
in conflict with state law. And, too, the bar 
of the state in which they sit would prove 
more helpful to them than otherwise they 
are. Then, too, these judges would seem 
more like state judges than they are, and 
many differences in rulings would be avoided 
What is accomplished, in a practical way, 
that a federal judge in Maine decides as 
does a federal judge in Oregon or Cali- 
fornia, one in Michigan as does one 
in Florida, especially when in the state 
courts the judges decide differently ? 








NOTES OF IMPORTANT DECISIONS. 





WORKMEN’S COMPENSATION ACT — IN 
JURY IN COURSE OF EMPLOYMENT. — In 
Siglin v. Armour & Co., 103 Atl. 991, decided 
by Pennsylvania Supreme Court, it was held, 
that, where a helper of the driver of a deliv- 
ery truck, riding thereon in a safe place, gave 
up his seat to two girls on their way home 
from work, and while standing on the running 
board of the truck was pitched therefrom and 
killed, when the truck struck an obstruction 
in the road, all of the others being uninjured, 
he was injured in the course of employment. 


The court said: “How he happened to be 
sitting where he was at the time he was jolted 
from the truck, is utterly immaterial.” 


The statement of facts shows that the helper 
gave up voluntarily his seat to accommodate 
the girls and took a dangerous position on the 
truck. Surely he was not acting in further- 
ance of his employment and, however com- 
mendable was his act from the standpoint of 
gallantry or consideration for the comfort of 
others, yet it is evident he was not at the 
time doing what was contemplated by his em- 
ployment. The statement, too, that it was ut- 
terly immaterial how he came to be where he 
was is only true, in the sense that he could 
not be willfully negligent in riding where it 
was imminently dangerous to ride. 





But it seems to us that his putting himself 
in any place where no duty to serve his em- 
ployer contemplated he should be, ought rea- 
sonably be deemed as at the moment not in 
the line of duty. If it was a departure, then 
that is what it was. 





WORKMEN’S COMPENSATION ACT —IN- 
JURY TO WORKMAN BY NEGLIGENCE OF 
THIRD PARTY.—In Mingo v. Rhode Island 
Co., 103 Atl. 965, decided by Supreme Court of 
Rhode Island, it is held, that where Workmen’s 
Compensation Act provided that, if employe 
is injured through negligence of person other 
than his employer, he shall not be entitled to 
receive damages from such person and also 
compensation under the act. Yet payment by 
the employer does not preclude employe from 
suing and recovering from such person, but the 
employer is subrogated to so much in the re- 
covery from the third person, as may reimburse 
him for what he has paid. 

The court recites that the Rhode Island act 
is substantially the same as the English Worn 
men’s Compensation Act and that rulings in 
English courts made prior to enactment in 
Rhode Island are taken in the act as passed 
in Rhode Island, “according to the established 
rules of statutory construction.” 

These rulings show that compensation paid 
by employer “is in the nature of an advance 
by the employer for the maintenance of the 
employe pending proceedings to make good his 
claim, and is only accepted as in full of the 
workman’s right under the act against his em- 
ployer in the ‘event of his claim against the 
third party being unsuccessful.” 

The English court could not “think that it 
was ever intended that the act should make 
ineffectual an arrangement of this kind, emi- 
nently reasonable from the point of view of 
both workman and employer and in the in- 
terests of both.” 

The Rhode Island court approves this view, 
especially under the rule of statutory construc- 
tion. It says: “The employer is given the 
right of indemnity against the negligent third 
person, with the intention that the final pay- 
ment for the damage suffered by the employe 
shall be made not by the employer, but by the 
negligent third person who is responsible for 
the injury.” The only criticism to be made of 
this statement is, that as the employer is mere- 
ly to be reimbursed for his advances, he should 
be notified and if he claims nothing; full re- 
covery should be by employe. It is surely of 
no concern to the negligent third ptrson what 
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becomes of the money he pays for damages 
suffered by his wrongful act. 





COMMERCE—REBILLING SO AS TO SE- 
CURE LOWER FREIGHT CHARGE.—In Seat- 
tle v. B. & O. S. W. R. Co., 249 Fed. 913, de- 
cided by Fifth Circuit Court of Appeals, the 
facts show that a number of shipments of lum- 
ber originating south of Ohio river, in Ken- 
tucky, were made some to Cincinnati and 
others to Oakley in that switching district. 
There they were rebilled to Madisonville, Ohio, 
on a local rate. Had they have been billed 
from origin in Kentucky the interstate rate to 
Madisonville would have been greater than was 
the interstate rate to Cincinnati or Oakley 
plus the local rate to Madisonville. The car- 
rier sued for the interstate rate less the sum 
,paid by the shipper. It had judgment and this 
holding Circuit Court of Appeals reverses. 

It was said: “The case turns upon the ques- 
tion whether the shipments from Oakley to 
Madisonville are purely local, or whether, on 
the other hand, they retained their original in- 
-UC. P : 
te>state character as being purely cuntinua- 
tions of the initial interstate movements from 
‘the points of origin to Oakley—in other words, 
whether defendant’s original and continuous 
intention to rebill and ship to Madisonville, af- 
ter arrival at Oakley, made the continued car- 
ilage, although local in form essentially in- 
teritate. * * * It is well settled that whether a 
given transportation is interstate or intrastate 
must be determined by the essential character 
of the commerce, and that an interstate char- 
acter cannot be evaded by the mere device of 
billing to an intermediate point and then re- 
billing from that point.” Then are cited a num- 
ber of federal Supreme Court cases. 

These cases the Circuit Court of Appeals 
takes up one by one and says: “In none of 
them was there an actual delivery to the con- 
signee previous to reshipment, made or at- 
tempted. None of them involved the feature 
of making payment of actual demurrage charges 
for delay before reshipping.” 

In this case it appears that the lumber re- 
mained in the cars in which it was shipped, 
but it did not go through as interstate freight, 
but minimum demurrage charge was paid 
on account of the delay of one dollar per 
car. 

The court said the question was “not free 
from difficulty,” yet there was a “good faith 
delivery” to consignee at Oakley, and “actually 
a new and independent shipment therefrom by 

. defendants to Madisonville, while the lumber 





was physically present and in their (defend- 
ant’s) possession.” : 

The court then puts this inquiry: “May not 
a passenger by rail, desiring to travel from a 
point in one state to a point in another state, 
lawfully pay the local fare to the state line (or 
the interstate fare to a point beyond the state 
line) and then pay the local fare therefrom to 
a point within the state? Or, again, may not 
one in the course of shipping freight from one 
state to another, lawfully ship to the state line 
or just beyond it, at the local or interstate 
rate, as the case may be, and there receive 
actual delivery of the freight and then reship 
locally?” 

If all of this can be done, then it is indeed 
easy to avoid any rate, that is the more costly 
to the shipper or passenger, and also to bring 
about a discrimination upon the mere will of 

, Shipper or passenger. 








THE LAWYER AND THE WAR 


The fifteen months which have passed 
since America drew her sword and joined 
the hosts of freedom have been months 
of intense effort and of no small achieve- 
ment, prophetic of a greater future. A 
great urge has come upon us, marking 
the swelling tide of America’s purpose. 
The farmer has bent with renewed energy 
above his furrow ; the miner has redoubled 
the blows of his pick; the shipwright has 
made the air tremble with the sound of 
his hammer, and the inventor has given 
us machine guns for our army, depth 
bombs and detectors for our navy, trac- 
tors for our artillery and engines for our 
airplanes. Even the artist and the painter 
have put their peaceful talents to warlike 
use and have created a new art of disguise 
for men on land and ships at sea. Wheth- 
er it has been of men or money, of labor 
or loyalty, of service or sacrifice, no draft 
has been made that has not been fully 
honored. “The heart of the citizen is a 
perennial spring of energy to the state,” 


*Revision of an address delivered by Solicitor 
General John W. Davis, before the Kentucky 
Bar Association, July 2, 1918. 
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and the hearts of Americans are in this 
war. 


I need not argue that in this turmoil of 
action and achievement the lawyer has fully 
played his part. To him, as to others, has 
~ come the call to arms, and he has gone free- 
ly and willingly, notwithstanding the fact, 
as stated by the Attorney General of Great 
Britain upon his recent visit to this coun- 
try, that 


“When a lawyer enlists he leaves every- 
thing. His is a single-handed business; 
in other words, no member of the bar 
has any practice which lasts for one mo- 
ment after he, as an individual, disap- 
pears from the scene of his efforts. lf a 
member of the bar goes, as thousands 
have gone, his business disappears from 
the very day he takes up his hat, on the 
day he leaves his chambers, and nobody 
can keep it alive for him. Of all the young 
lawyers who have gone to war there is 
not one who left anything behind except 
the hope that his colleagues would treas- 
ure his memory and his countrymen 
would attempt to make good, as far as in 
their power, the sacrifices he had made 
in behalf of the common cause. If you 
take all the businesses of the world, and 
all the professions, you will not find any 
profession that has made more gladly 
such bitter sacrifices for this war than 
the profession to which you and I be- 
long.” 


Much of the labor involved in the ad- 
ministration of the draft law has fallen 
upon the lawyer, and he has borne his 
share of those other activities and duties 
within reach of the homekeeping civilian. 
But undeniably there exists among those 
members of the bar to whom military 
service is impossible a widespread desire 
to turn their purely professional talents 
to public use, and there is no department 
at Washington whose files are not crowd- 
ed with sincere and patriotic tenders ot 
such service. 


It is to those of this temper that I wish 
to suggest a study of the legal weapons 
which have been forged for the country 





at this time and the additions to them 
which the future may demand; for, after 
all, the duty of the lawyer, whether in 
peace or war, is not merely to know the 
law as it is, with its bearing upon the 
rights of his client, but whether in the 
courtroom, the Legislature or the forum 
of public opinion, to assist in framing the 
law as it ought to be; always remember- 
ing, however, that those rules of conduct 
which may evolve in time of peace from 
leisurely debate or by the slow process of 
judicial accretion must emerge in haste 
under the stress of war full-armed in 
statutory vigor. 

In no way are the changed conditions 
of the times more emphasized than by 
the long list of Federal statutes whose 
passage has been witnessed within the 
year. Even before we assumed the atti- 
tude of a belligerent it had become clear 
that laws which had been adequate under 
normal circumstances must be supple- 
mented and enlarged to meet unforeseen 
situations, and with the coming of war 
itself increasing drafts upon the reservoir 
of governmental power became necessary. 
I put to one side those acts having es- 
pecially to do with the training of the 
army and navy and their kindred branch- 
es, the great apropriation and revenue 
bills and the series of measures by which 
the Government’s finances have been so 
successfully conducted, and instance only 
such statutes as the “Espionage Act,” so 
called, although it deals also with many 
other subjects, and its amendments; the 
“Food and Fuel Control Act;” the “Trad- 
ing with the Enemy Act,” the “War Risk 
Insurance Act;” the “Soldiers’ and Sail- 
ors ’Civil Relief Act ;” the “Railroad Con- 
trol and Operation Act;” the act estab- 
lishing the “War Finance Corporation 
and Housing Bill;” the “Overman Act,” 
authorizing the President to rearrange 
and redistribute the executive functions 
of the Government, and the act “Regu- 
lating the Entry and tt sae of Persons 
from the Country.” 
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Nor should the list be closed without 
mentioning the “Selective Draft Act,” of 
May 18, 1917, which stands in the front 
rank, and whose author, Maj. Gen. Crow- 
der, is not only a skilled soldier, but an 
accomplished lawyer as well. It may be 
said for this statute that it has not only 
given us an army such as could have been 
assembled by no other method, but it has 
done even more. By its equal distribu- 
ton of the common burden it has unified 
the country, wiped out discord and dis- 
loyalty and roused the courage and earn- 
estness of the people as nothing else 
could have done. One of the most dis- 
tinguished Englishmen who has visited 
us since the war began recently expressed 
his deliberate opinion that this act, in the 
promptitude with which it was adopted, 
the readiness with which it was accepted 
and the efficiency with which it has been 
administered, was the greatest single 
achievement of the entire war. I do not 
believe this to be the language either of 
compliment or exaggeration. 


I do not wish to attempt a serious sur- 
vey of the contents of these statutes; nor 
is it my desire to weary the reader with 
any detailed discussion of their merits. 


Some of them are designed to occupy 
a permanent place upon the statute books; 
others, either by their essential character 
or express terms, are limited to the dura- 
tion of the war; and still others embody 
policies experimental in character but 
whose success or failure will inevitably 
leave a lasting impress upon the future 
destiny of the country. Certain charac- 
teristics which they present are obvious 
to even the most casual observer. They 
exhibit the Federal Government invad- 
ing new fields of activity ; they make large 
additions to the functions and powers of 


_ the Executive, and they impose material 


limitations upon the traditional freedom 

of action of the individual citizen. 
Among the unaccustomed characters 

which the Federal Government has as- 





sumed are those of merchant under the 
Food and Fuel Act; of landlord under the 


' Housing Bill; of money lender through 


the War Finance Corporation, and, 
through the agency of the Director Gen- 
eral of Railroads and the Shipping Board, 
that of common carrier, both by land and 
sea. Through the Alien Property Cus- 
todian the Government is conducting 
what is in effect a gigantic trust company 
of unlimited corporate powers; and by 
means of its Bureau of War Risk Insur- 
ance it has now become the largest under- 
writer of life insurance in the world. 


It is a truism that in time of war the 
power of the Executive inevitably under- 
goes an enormous expansion. He is not 
only the Commander-in-Chief of the army 
and navy, but he is also charged with the 
execution of all those statutes which Con- 
gress in its discretion deems necessary 
for the common defense. The early act 
of July 6, 1798, now Section 4067 of the 
Revised Statutes, vested in him in his 
civilian capacity unlimited power over the 
conduct, the whereabouts and the liber- 
ties of resident alien enemies in time of 
war, but the statutes we are discussing 
give him in certain respects powers hard- 
ly less absolute over the person and prop- 
erty of the citizen and the civil establish- 
ment. They authorize him to readjust 
the civil machinery of the Government, 
to requisition and confiscate property, to 
regulate and prohibit commerce, and to 
control in many ways the conduct of the 
individual. 


Thus he may take possession of any 
factory or establishment engaged in the 
manufacture of ships or other war ma- 
terial and operate the same; may place 
compulsory orders for arms, ammunition 
or naval supplies and seize and take over 
any recalcitrant plant refusing to manu- 
facture the kind, quantity or quality de- 
sired; may take over to the Government 
use any ships constructed or in process 
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of construction ; may extinguish or requi- 
sition existing contracts for the building, 
purchase or construction of war materials ; 
may requisition foods, feeds, fuels and 
other supplies necessary to the support 
of the army or the maintenance of 
the navy, or any other public use con- 
nected with the common defense, as also 
any factory, packing house, oil pipe line, 
mine or other plant in which any neces- 
saries are or may be produced, prepared 
or mined. He may require producers of 
coal or coke to sell their entire product 
to the United States; he may, under vari- 
statutes, take land necessary for 
camps, cantonments, aviation stations, 
shipyards, proving. stations, nitrate 
plants, and the housing of Government 
employes; and may commandeer distilled 
spirits, in bond or in stock, as well as fix 
the alcoholic content of malt liquors. 


ous 


In the regulation of commerce, both 


foreign and domestic, equally 


broad have been conferred. 


powers 


By the fifth section of the food control 
act a licensing system is authorized in re- 
gard to the importation, manufacture, 
storage, mining or distribution of any 
necessaries, by virtue of which the Presi- 
dent is empowered to forbid any unjust, 
unreasonable, discriminatory, unfair or 
wasteful charge, commission, 
profit or practice. To this licensing power 


storage 


is subjoined the express authority to fix 
the price of coal or coke, to name a rea- 
sonable guaranteed price on wheat in or- 
der to assure its producers a reasonable 
profit, and to purchase and sell for cash 
at reasonable prices wheat, flour, meal, 
beans and potatoes; while transactions 
upon stock exchanges or boards of trade 
which tend unduly to affect the price of 
necessaries may be regulated, or in whole 
or in part prohibited. In like manner, the 
use of patents and copyrights owned by 
enemies or their allies may be licensed 
by the President, and the price of articles 





produced thereunder and necessary to 
the successful prosecution of the war may 


be fixed. 


By the so-called priority act of August 
10, 1917, he was authorized to direct that 
such traffic or shipments of commodities 
as might be essential to the national de- 


fense and security should have preference - 


or priority in transportation by any com- 
mon carrier by railroad, water or other- 
wise ; and was further empowered to em- 
ploy the armed forces of the United States 
to prevent any obstruction or retardation 
by physical force or by intimidation 
through threats of physical force, or the 
passage of the mail or of the orderly con- 
duct or movement of interstate or foreign 
commerce—a clause whose presence on 
the statute books some twenty-five years 
ago might have saved no little acrimonious 
debate. Even these powers, however, are 
overshadowed by the still greater bulk of 
the railroad control act, under which the 
railroads are.being operated by the Gov- 
virtue of which the 
President may also “make or order any 


ernment, and by 
carrier to make any additions, betterments 
or road extensions, and to provide termi- 
nals, motive power, cars and other equip- 
ment necessary. or desirable for war pur- 
poses or in the public interest or in con- 
nection with the property of any carrier.” 


Over foreign commerce the power of 
the executive is made well nigh supreme, 
for by Title VII. of the Espionage Act, 
it is provided that “whenever during the 
present war the President shall find that 
the public safety shall so require, and 
shall make proclamation thereof, it shall 
be unlawful to export from or take out 
of the United States to < country 
named in such proclamation any article 
or articles mentioned in such pvroclama- 
tion, except at such time or times and 
under such regulations or orders and sub- 
ject to such limitations and exceptions as 


. the President shall prescribe, until other- 
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wise ordered by the President or by Con- 
gress ;” while the Trading with the En- 
emy Act contains a provision in all re- 
spects identical as to imports. So also 
he may regulate or prohibit transactions 
in foreign exchange and the export of 
gold or silver coin, bullion or currency, 
and the transfer of credit in any form 
between the United States and any for- 
eign country; may cause to be censored 
any communications by mail, cable, radio 
or other means of transmission, passing 
between the United States and any for- 
eign country ; and any alien or any citizen 
not bearing a passport is forbidden to de- 
part from or enter the country otherwise 
than as the President shall prescribe. 


It is umnecessary to say that the 
broad powers which these acts confer 
have not been left to perish in dull desue- 
tude. They were entrusted to the hands 
of one not accustomed to shirk or evade 
responsibility. In the cheerful compliance 
with which the public at large has met 
each new restraint upon its daily life no 
less than in the promptitude with which 
the statutes themselves have been 
passed, I read a tribute more eloquent 
than any words to the integrity, patriot- 
ism, courage, wisdom and prudence of 


the far-seeing statesman whom Provi- 


dence in this hour has made President 
of the United States. 


Penal sanctions, of course, attend the 
statutes which "I have so far described, 
but in addition substantial increments 
have been added to the criminal laws. 
The definition of old crimes has been ex- 
tended and statutes have been adopted 
for the better punishment of crimes 
whose possibility we have been compelled 
to learn from our enemies. Who, for 
instance, would have thought four years 
ago that it was necessary in this country 
to enact laws specifically denouncing the 
deliberate destruction or injury of a ves- 
sel in our ports by its owner or master, 





or to forbid its being made a resort for 
conspirators against the law? What in- 
genuity could have provided in advance 
for the crime of tampering with the mo- 
tive power, or the putting of bombs and 
explosives aboard a vesel in order to de- 
stroy the ship, its crew and passengers, 
spurlos versenkt? So as to the manufac- 
ture and use of fraudulent passports, the 
destruction of articles intended for ex- 
port, the counterfeiting of Government 
seals, the making and circulation of false 
reports designed to interfere with the 
military and naval forces of the United 
States—in all these things it was neces- 
sary that we should be enlightened by 
the gentle exponents of German kultur. 
This is the parentage of the crimes of 
sabotage and sedition which have been 
effectively legislated against; and it-is to 
cut the channel of communication with 
this fountain of evil that citizens are for- 
bidden to send or take out of the country 
any letter or other writing or tangible 
form of communication except in the reg- 
ular course of the mail, and that papers 
published in any foreign tongue must 
make and file under penalty accurate 
translations of their contents. 


With the suggestion that the lawyer 
in active practice will find much to inter- 
est him m the Soldiers’ and Sailors’ Civil 
Relief Act, I desist for fear of growing 
tedious from further effort to state even 
in meager outline the cardinal features of 
this great body of new-born law. It is 
interesting not only in its variety and 
scope, but in its exhibition of the vast 
energy which slumbers in times of peace 
in our governmental system and wakens 
when the bugle calls to arms. Those to 
whom these statutes are alarming by 
their very novelty will find much com- 
fort in historic parallels. The power to 
requisition supplies for military use, for 
instance, has been a concomitant of every 
war in which the nation has been en- 
gaged. Nor is there anything older on 
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the statute books than compulsory mili- 
tary service. It came with the fighting 
men who settled these shores, and has 
never been shirked by their successors. 
So far as I am aware the earliest recorded 
legislation of the sort this side the water 
was the act and order for the colonie of 
Providence, adopted in May, 1647, where- 
by it was ordained that 

“All ye inhabitants in each towne shall 
choose their military officers from among 
themselves,” and—at stated seasons— 
“shall openlie in the field be exercised and 
disciplined by them ;” and that 

“Every inhabitant of the island above 
sixteen or under sixty years of age, shall 
always be provided of a musket, one 
pound of powder, twenty bullets and two 
fadom of match, with sword, rest, ban- 
daleers all completely furnished.” 

The calling of this majestic force into 
the field was accomplished in summary 
fashion, for it was ordered, further, “that 
in regard of ye many incursions that we 
are subjected to, and that an alarum for 
ye giving of notice thereof is necessary 
when occasion is offered. It is agreed 
that this form be observed, vidg’t: Three 
muskets distinctly discharged and a her- 
auld appointed to go speedilie through the 
towne and, crie Alarum! Alarum! and 
the drum to beate incessantly; upon 
which all to repair (upon forfeiture as 
the Town Council shall order) unto the 
Towne House, there to receive informa- 
tion of the Town Council what is farther 
to be done.” 


From that good day to this the country 
has never doubted nor failed to exercise 
its power to call upon any and all of its 
sons to defend it when necessity arose. 

In the legislation which accompanied 
the progress of the Revolution we find in 
practically all of the States laws requir- 
ing licenses for the sale or purchase of 
food stuffs; authorizing impressment of 
supplies, and to some extent of labor also, 
for the use of the army and navy; for- 





bidding forestalling, engrossing and re- 
grating of necessaries; limiting the 
amount of corn and wheat and other ar- 
ticles of food which the individual might 
purchase; laying embargoes on the im- 
portation and exportation of commodities ; 
and forbidding the distilling of spirits and 
strong liquors from grain. - 


In November, 1777, the Continental 
Congréss, the “Government by Petition,” 
besought the several States to pass laws 
regulating the prices of commodities, in 
order to check their ruinous rise. The 
States with practical unanimity complied, 
fixing prices on everything from cheese 
to rum, but the result must have been 
disappointing, for Congress in June of the 
following year recommended the repeal 
of the laws which had been passed. 


Listen, if you will, to the way in which 
the General Assembly of Virginia thun- 
dered against the profiteer: 


“Whereas,” they say, “divers persons, 
devoting themselves to avarice and ex- 
tortion, and intending to amass riches out 
of the ruin of their country or treach- 
erously betray it into the hands of its 
enemies, have industriously bought up 
and already got in their power so great 
a proportion of the provisions usually 
brought to market at this season, that 
there is little hope of our being able to 
lay up such stores thereof as will be 
requisite for the purpose of the ensuing 
campaign, unless an embargo be laid up- 
on the exportation thereof,” etc." 


And when, in their judgment, the peril 
was intense, they gave to the executive 
in 1781 unlimited power to call forth the 
forces and resources of the State, and to 
impress all things which might be needed, 
declaring : 


“Whereas, In this time of public dan- 
ger, it is necessary to invest the executive 
with the most ample powers, both for the 


(1) 9 Hening’s Stat. 385. 
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purpose of strenuous opposition to the 
enemy, and also to provide for the punc- 
tual execution of the laws on which the 
safety and welfare of the Commonwealth 
depends. * * *””? 


The War of 1812 brought its embargo 
acts and its law against trading with the 
enemy; while the present statute under 
which the President has taken over the 
railroads of the country is the lineal des- 
cendant of the act of January 31, 1862, 
conferring like powers upon President 
Lincoln. 


But rightly fond as our profession has 
ever been of precedents, the defense of 
these various statutes is not to be pitched 
upon the sole ground of historical an- 
alogy. I, for one, heartily agree that the 
Constitution of the United States is a law 
for rulers and people equally in war and 
in peace; and in the vigorous language of 
an early court, when discussing the Em- 
bargo Act of 1807, 


“A comparison of the law with the 
Constitution is the right of the citizen. 
Those who deny this right, and the duty 
of the court resulting from it, must re- 
gard with strange indifference a precious 
security to the individual, and have stud- 
ied to little profit the peculiar genius and 
structure of our limited Government.”® 


But it cannot be that our Government 
under this great charter is lacking in any 
faculty necessary to the full discharge of 
the primal duty of  self-preservation. 
Those who assembled to ordain and es- 
tablish a Constitution in order “to pro- 
vide for the common defense” and “to se- 
cure the blessings of liberty” to them- 
selves and their posterity had learned 
from bitter experience the folly of divided 
counsel and scattered resources. They 
were ringed about by recent enemies, and 
had but lately been the unhappy wit- 


(2) 10 Hening’s Stat. 413. 
(3) U. S. v. The Brigantine William, 1808, 2 
Hall’s Law Journal 255. 





nesses of internal treason. It was no part 
of their plan to leave the nascent Govern- 
ment impotent against either foe. The 
express grants of power which the Con- 
stitution contains and those necessarily 
to be implied from them were believed 
by the founders, not with faint or doubt- 
ing reason, to be adequate for the per- 
petual maintenance both of the nation it- 
self and the independence and freedom of 
its citizens. 


Insofar as this legislation has been 
challenged to comparison with the Con- 
stitution it has stood the test. In the cases 
arising under the selective draft law it 
was vainly insisted that the power to 
raise and support armies was not one 
which embraced conscription; that it was 
in no way aided by the more general 
grant of power to declare war; that the 
service which the law compelled was of 
the quality of involuntary servitude for- 
bidden by the Thirteenth Amendment; 
and that its exemption of conscientious 
objectors who belonged to any well rec- 
ognized religious sect or organization was 
a violation of the First Amendment in 
that it established a religion. While in a 
later case the still more curious contén- 
tion was advanced that none but volun- 
teers had ever entered or could ever en- 
ter any army which Congress might raise 
under the general clause, and that all oth- 
ers being in law militiamen could not be 
sent out of the country. 


The First Amendnient and its inhibi- 
tion of any law which abridges the free- 
dom of speech or of the press has been 
appealed to as against Section 3 of the 
Espionage Act. But those who, so con- 
tend mistake the meaning of the liberty 
which it was the purpose of that amend- 
ment to preserve. 


As was remarked by Lord Mansfield 
in Rex vs. St. Asaph,t “The liberty of 
the press consists in printing without any 


(4) 3 T. R. 428, 
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previous license, subject to the conse- 
quences of the law.” Or, as the Supreme 
Court puts it in Patterson vs. Colorado: 


“The main purpose of such constitu- 
tional provisions is to ‘prevent all such 
previous restraints upon publication as 
had been practiced by other Govern- 
ments,’ and they do not prevent the sub- 
sequent punishment of such as may be 
deemed contrary to the public welfare. 
The preliminary freedom extends as well 
to the false as to the true; the subsequent 
punishment may extend as well to the 
true as to the false.” 

As recently as the tenth of June, 1918, 
that great tribunal, speaking through the 
Chief Justice, in the case of the Toledo 
Newspaper Company vs. the United 
States, restated the matter thus: 


“The safeguarding and fructification of 
free and constitutional institutions is the 
very basis and mainstay upon which the 
freedom of the press rests and that free- 
dom, therefore, does not and cannot be 
held to include the right virtually to de- 
stroy such institutions. It suffices to say 
that however complete is the right of the 
press to state public things and discuss 
them, that right, as every other right en- 
joyed in human society, is subject to the 
restraints which separate right from 
wrong-doing.” 

Freedom of speech, also, is a right to 
be exercised like all others in the pursuit 
of lawful and not unlawful ends. There 
is no protection extended by the Consti- 
tution to its licentious abuse. 

The lawless who chafe under any ex- 
terior restraint and the timorous who 
flinch at any unusual exercise of govern- 
mental power find much in the existing 
circumstances which seems to them a 
paradox. It is paradoxical, say they, that 
in a war against militarism the citizen 
shall be compelled against his will to 
take up arms; it is illogical that in the 
effort to make the world safe for dem- 


(5) 205 U. S. 454. 





ocracy, authority autocratic even in seem- 
ing shall for a moment be conferred up- 
on the head of a democratic State; it is 
inconsistent that in a struggle, which is 
at bottom one for the freedom of the in- 
dividual, men shall be forbidden to speak 
or write what belief or fancy may dic- 
tate, or to go where choice or interest 
leads them. “Madam,” said a French of- 
ficer to an American lady who asked him 
to feed her curiosity with tales of German 
atrocities, “Madam, the war is the atro- 
city.” It is the war, with all its disturb- 
ance of human life and all its loosening 
of the bonds of normal thought and ac- 
tion, which constitutes the paradox. It 
is the emergency which is startling, 
rather than the manner in which it is be- 
ing met. 


What I have said will suffice, I trust, 
to show that while others in the com- 
munity were contributing to the armed 
defense of the country the lawyer has 
not been entirely idle. But I shall speak 
to better purpose if I do not also suggest 
that, much as may have been done, still 
more remains to do. The greatest lawyer 
of the ancient world proudly wrote that 
“The house of the lawyer is without 
doubt the oracle of the whole State.” The 
laws we are discussing remain not only 
to be administered but also to be inter- 
preted and expounded. Defects will ap- 
pear which demand amendment, and in- 
adequacies which must be corrected and 
supplied. 


Nor if the profession is to make ade- 
quate return for the confidence it has 
hitherto enjoyed and the high and hon- 
orable place it has been permitted to oc- 
cupy in the public favor will this fill up 
the measure of our duty. We have some 
access to the public ear and constant op- 
portunity which must not be neglected 
to keep before our countrymen the issues 
of the combat, and to cry and cry again, 
“Stand fast, ye free!” If it be not now, 
yet there will come, soon‘or late, the day 
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when peace will revisit this harassed 
planet. The work of the soldier will be 
ended with the victory of the cause for 
which he has been fighting, and the work 
of readjustment and restoration will be 
at hand. Then will enter again the law- 
yer to guard the temple of constitutional 
government and popular liberty and, 
showing how safe a shelter it has been 
through all the story, to call men every- 
where to worship in its gates. 


Late in the afternoon of the 28th day 
of July, 1914, I was walking down one 
of the streets of the city of Tours, in 
France, when my attention was attracted 
by a vertical sun dial, curiously placed 
on the high wall of a building. It was 
constructed to mark the single hour of 
XII. and bore the legend, “Quand je 
parle, l’heure est loin de moi”—or, liber- 
ally translated, “Even as I speak, the hour 
has fled.” Further down the street I en- 
countered a crowd of eager men and wo- 
men, both soldiers and civilians, grouped 
around what proved to be a newspaper 
bulletin board. It carried the news that 
Austria had that day declared war upon 
Serbia. And even as it spoke its mes- 
sage, as simple and direct as that of the 
dial itself, one hour in the history of man- 
kind fled away and a new one was upon 
us. High noon had struck, and the shad- 
ows which had fallen forward on the 
pathway of many ardent lives were short- 
ly to reverse their course. But the sun 
which that day was hastening to its set- 
ting was the sun of autocracy and des- 
potism, and that which was to rise upon 
the morrow was the sun of freedom and 
democracy. God speed the day when un- 
der its unclouded rays not only we but all 
mankind will enter upon a life of larger 
liberty and more enduring peace. 

Joun W. Davis. 

Washington, D. C. 





DAMAGES—FRIGHT CAUSING INJURY. 





170 N. Y. Supp. 994. 





MUNDY v. LEVY BROS. REALTY CO. 





Supreme Court, Appellate Division, Second 
Department. June 7, 1918. 





Though recovery cannot be had for fright 
alone, where tenant, standing on stairs awaiting 
elevator, was both frightened and jarred by fall 
from upper floor of 150-pound elevator door, 
and thereby caused to fall, she could recover 
for injuries due thereto. 





BLACKMAR, J.: On May 5, 1915, the plain- 
tiff, who resided in an apartment house owned 
by the defendant, was in the hall on the ground 
floor, standing on the lower steps of the stairs, 
with one hand resting on the elevator shaft, 
waiting for the elevator, when a door to the 
shaft, weighing about 150 pounds, fell from the 
fifth floor to the bottom of the shaft. The fall 
of the elevator, with the resulting noise, vibra- 
tion, and jar, caused plaintiff to lose her balance 
and fall, thereby receiving the injuries of which 
she complains.- 


When plaintiff rested at the trial, and again 
at the close of the testimony, defendant moved 
to dismiss the complaint, on the ground that 
no negligence on the part of defendant had 
been shown and that plaintiff's injuries were 
caused by fright alone. The learned judge who 
presided reserved his decision without objec- 
tion by either party, and submitted the case to 
the jury. He charged, in substance, that if 
plaintiff’s fall and consequent injuries were the 
result of fright she could not recover, but if 
her fall was caused by the shaking of the 
stairs, due to the negligence of defendant, she 
could. The jury found for plaintiff, assessing 
the damages at $2,500. On motion by defend- 
ant the verdict was set aside, and the motion to 
dismiss the complaint, the decision of which 
had been reserved, was granted. From this 
order setting aside the verdict, and from the 
judgment entered on the dismissal of the com- 
plaint, the plaintiff appeals to this court. 


The first question presented is whether it 
was error to dismiss the complaint. In decid- 
ing this we must, under a familiar rule of law, 
take that view of the evidence most favorable 
to the plaintiff. The court did not declare 
upon what theory the complaint was dismissed; 
but, as the inference of negligence on the part 
of the defendant and freedom from contributory 








138 CENTRAL LAW. JOURNAL 


No. 8 











negligence on the part of the plaintiff flowed 
naturally from the facts established by undis- 
puted evidence, it must have been on the 
theory fhat plaintiff’s injuries were caused by 
fright, for which the defendant was not re- 
responsible, under the doctrine of Mitchell v. 
Rochester Railway Co., 151 N. Y. 107, 45 N. E. 
354, 34 L. R. A. 781, 56 Am. St. Rep. 604, and 
Hack v. Dady, 142 App. Div. 510, 127 N. Y. 
Supp. 22. But not only was there testimony 
by plaintiff that her fall was the result of 
the physical disturbance of her support, caused 
by the fall of the door, but we think the case 
did not fall within the doctrine of the cited 
cases, but rather within that of Cohn v. An- 
sonia Realty Co., 162 App. Div. 791, 148 N.Y. 
Supp. 39, and Wood v. N. Y. Central & H. R. R. 
R. Co., 83 App. Div. 604, 82 N. Y. Supp. 160, 
affirmed 179 N. Y. 557, 71 N. E. 1142. In both 
the Mitchell and the Hack cases there was 
fright caused by the negligence of the defend- 
ant, without any accompanying physical injury. 
In both cases the plaintiff was a woman and the 
fright was followed by miscarriage. In the 
Mitchell case, where the doctrine is enunciated 
and laid down, it is limited to cases “where 
there is no immediate personal injury.” 


But in the present case there was immediate 
personal injury. Obviously the fall of the ele- 
vator door caused the injury; and the Cohn and 
Woods cases, supra, are authority that the chain 
of cause and effect is not broken because one 
link in the chain is the present effect upon 
the mind and nerves of the plaintiff, without 
trespass on her person. In the Cohn case the 
plaintiff was so frightened at seeing her chil- 
dren in an elevator, ascending with no operator 
and both doors open, that she fell into the 
shaft, and the court said: 

“For fright alone, unconnected with physical 
injury, it is true that no recovery can be had; 


but, when the fright results in an actual physic- 
al injury, a different rule prevails.” 


The claim of the plaintiff is not to tecover 
damages for fright or physical ailments due to 
fright, but for the physical injuries to her 
person which were the natural immediate result 
of defendant’s negligence. No case is pre- 
sented for a charge to the jury that, if fright 
caused the plaintiff to fall, she cannot recover. 
As the evidence was sufficient to sustain a 
finding that defendant was negligent, plaintiff 
free from contributory negligence, and that 
defendant’s negligence caused injury to plain- 
tiff’s person, the complaint should not have 
been dismissed. 





Note.—Injury to Person as Result of His Being 

Frightened.—lIt is said in a late Kansas case that 
“there is a conflict in the authorities in regard to 
whether there can be a recovery for physical in- 
juries resulting from fright, where the act causing 
the fright was merely negligent and not willful 
* * * but the great weight of authority is that, if 
the bodily injury is the direct and reasonable con- 
sequence of the fright caused by the negligence, a 
recovery may be had although the negligence may 
have been unintentional. And -there is general 
agreement in the cases that a recovery may be 
had where the injury results from fright caused 
by a willful wrong, or an act so grossly negligent 
as to show utter indifference to consequences.” 
Whitset v. Watts, 98 Kan. 508, 159 Pac. 401, L. R. 
A. 1917A, 708. 

In Conley v. United Drug Co., 218 Mass. 238, 
105 N. E. 975, L. R. A. 1915 D, 830, it was held 
that .the rule disallowing damages caused by 
fright does not apply where physical injury is 
suffered in a fall consequent on a faint brought on 
by an explosion due to another’s negligence, In 
this case it was recited that negligence was in de- 
fendant keeping in its factory, where plaintiff 
was at work with other employes, so negligently 
certain chemicals, that an explosion occurred But 
the case failed, because there was no evidence to 
show defendant was responsible for the presence 
there of the chemicals or that they were handled 
by any employe of defendant. 

In Spearman y. McCrary, 4 Ala. App. 473, 58 
So. 927, certiorari denied in 177 Ala. 672, 58 So. 
1038, recovery was allowed against the owner of 
an automobile; who in operating it on the public 
highway, caused a mule hitched to a buggy con- 
taining plaintiff's small children to run away. 
This caused plaintiff to faint and swoon and there- 
by she became sick. 


The court’s opinion states the contentions pro 
and con on the proposition involved. Thus it 
was said: “The proposition contended for is that, 
if the plaintiff suffered no physical injury other- 
wise than in consequence of the fright or shock 
to which she was subjected, she has no legal 
cause of action, no matter how actual or serious 
may have been the physical ills so entailed upon 
her. Unquestionably theré are rulings in other 
jurisdictions which fully support this proposition. 
See note to case of Gulf, Colo. & S. F. Ry. Co. v. 
Hayter, 93 Tex. 239, 54 S. W. 944, 47 L. R. A. 
325, 77 Am. St. Rep. 856, 862.” 


But the Alabama court took the view that: “If 
substantial injury can be traced to one’s fright 
or shock occasioned by the wrongful conduct. of 
another, it cannot be said that it is legally impos- 
sible for the connection between the wrong and 
the damages claimed on account of it to be as 
clearly demonstrated by evidence as if the injury 
had been attributed to the direct application of 
some exterior force; and the injury sustained may 
be as palpable as if a bodily blow had been in- 
flicted.” 


There is given as supporting this reasoning 
a long array of cases, viz.: Watson v. Dilts, 116 
Iowa 249, 89 N. W. 1068, 57 L. R. A. 559, 92 Am. 
St. Rep. 30 ; Purcell v. St. Paul ei Ry. Co., 48 
Minn, 134, 50 N. W. 1034, 16 L. R. A. 203; Wat- 
kins y. Koalin Mfg. Co., 131 N.C. 536, 42S. E. 983, 
‘60 L. R. A. 617 and other cases. 
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In B. & O. R. Co. v. Harris, 121 Md. 254, 88 
Atl. 282, recovery was allowed for injury result- 
ing to young woman from a fall caused by fright, 
when in,crossing a railroad track directly in 
front of an engine, a whistle was suddenly blown 
in an unreasonable manner and the cylinder 
cocks opened and an unusual and unnecessary 
quantity of steam was permitted to escape. 


The court said: “The main contention of the 
appellant is that there can be no recovery for in- 
juries resulting from fright without physical 
impact.” But the court held that the principle 
decided in Green v. Shoemaker, 111 Md. 69, 73 
Atl. 688, 23 L. R. A. (N. S.) 667, “ruled to the 
contrary.” In that case suit was for nervous 
shock and physical injury resulting therefrom. 
The court said, speaking of diversity of view 
on such a question, that: “This is so because 
mere fright is easily simulated, and because 
there is no practical standard for measuring the 
suffering occasioned thereby, or of testing the 
truth of the claims of the person as to the 
results of the fright. But when it is shown 
that a material physical injury has resulted from 
fright caused by a wrongful act, and especially, 
as in this case, from a constant repetition of 
wrongful acts, in their nature calculated to cause 
constant alarm and terror, it is difficult, if not 
impossible, to perceive any sound reason for 
denying a right of action in law for such physical 
injury.” 

In Paukopf v. Hinkley, 141 Wis. 146, 123 N. W. 
625, 24 L. R. A. (N. S.) 1159, it was held that 
miscarriage following fright or shock caused by 
one operating an automobile colliding with a 
carriage in which plaintiff was riding gave to 
her a right of action, though there was no physical 
contact with her person. 

The court in this case said: “It is charged that 
the shock was directly caused by the defendant’s 
negligent act and that the miscarriage was direct- 
ly caused by the shock. Now, if the shock can 
legally operate as the connecting link between the 
defendant’s negligent act and the plaintiff’s mis- 
carriage, so that the negligence was truly a cause 
which operated first and set in motion the train 
of events which ended in a miscarriage as the 
natural and probable cause, then it becomes not 
necessary to decide whether ‘shock’ as here used 
is a physical or mental disturbance, or whether, as 
seems more reasonable, it partakes of both.” Then 
it cites cases to the effect that that court had 
decided, that it was the latter. 


Speaking of conflict of view it says it approves 
as more reasonable the cases in support of the 
view, that a cause of action arises. There are 
cited a great number of cases. 

It closes the opinion by saying: “The principle 
here decided is that, when physical injury flows 
directly from extreme fright or shock caused 
by the ordinary negligence of one who owes 
the duty of care to the injured person, such 
fright or shock is a link in the chain of proxi- 
mate causation as efficient as physical contact 
from which like results flow.” 

As courts which view this matter differently 
dwell primarily on the uncertainty in tracing the 
connection between injury, where fright or shock 
is the link in causation, we think there are many 
cases in which this uncertainty should be deemed 
not to exist. C. 





ITEMS OF PROFESSIONAL 
INTEREST. 





REVISED ANNOUNCEMENT OF THE MEET- 
ING OF THE AMERICAN BAR 
ASSOCIATION. 





A revised program of the American Bar As- 
sociation meeting to be held at Cleveland, 
August 28, 29 and 30, 1918, has just been sent 
out. The general order of business, including 
reports of committees, is the same as usual. 

The three principal addresses are by the 
following: Wednesday, Hon. John H. Clarke, 
Associate Justice of the Supreme Court of the 
United States; Thursday, T. Miyaoka, of Tokio, 
Japan, whose subject will be, “The Safeguard 
of Civil Liberties in Japan”; Friday, Hamp- 
ton L. Carson, of Philadelphia, who will speak 
on, “Heralds of World Democracy.” 


The executive headquarters will be at the 
Hotel Winton, but extensive reservations have 
also been made at the new Statler Hotel, one 
of the best and most conveniently situated 
hotels in Cleveland. Hotel reservations are 
made for members of the Association by Karl 
Fenning, Citizens’ Building, Cleveland, O. 








HUMOR OF THE LAW. 





A correspondent sends us the following: 

An Oklahoma attorney opened an argument 
fortified behind a table filled with legal lore. 
His first words were a quotation from the Bible. 
The court interrupted with a question as to 
whether the citation to the authority quoted 
had been stated: “No, your honor,” replied 
the attorney, “I assumed that the court was 
familiar with the Scriptures. You will note that 
I indulged no such presumption with regard 
to the law.”—Law Notes. 





He was a very excited orator and discoursed 
at length on what he considered to be the 
principles of his opponents. After a volumin- 
ous display of vocabulary he wound up with: 

“Believe me, friends, if it were possible to 
place these men on an uninhabited island 
where human foot had never trod, it would not 
be five minutes before they had their hands 
in the pockets of the naked savages.” (Loud 
applause.) 
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1. Attorney and Client—<Advertising for Busi- 
ness.—Conduct of attorney in publishing in 
newspapers advertisement reading, with his 
name: “Attorneys. * * * Divorce, Probate, and 
Criminal Law My Specialties. Notary Public. 
Consultation Free’’—was in violation of Pen. 
Code, § 159a, making a misdemeanor advertis- 
ing to procure divorce, etc.—In re Biaggi, Cal., 
172 Pac. 1130. 


2. Bankruptcy — Compensation to Trustee.— 
Bankruptcy Act, § 48, relating to the compensa- 
tion of trustees, receivers, and marshals, fur- 
nishes no ground for holding mortgagee liable 
for any portion of the fees, charges of the bank- 
ruptcy court, though the mortgagee asserted 
in that tribunal its right to property covered 
by the mortgage, which was also claimed by 
the trustees.—In re Russell Falls Co., U. S. D. 
C., 249 Fed. 260. 


3.——Concealing Assets.— Under Bankruptcy 
Act, § 14, as amended in 1903 (Act. Feb. 5, 1903, 
ec. 487, § 4), bankrupt who conducted extensive 
boot and shoe business, and whose stock in 
trade exceeded $10,000, must, where he failed to 
keep books of account, or records showing 
amount of stock, liabilities, and asséts, be 
deemed to have intended to conceal his financial 
condition, and so a discharge will be denied.— 
In re Amster, U. S. D. C., 249 Fed. 256. 


4.——Corporate Directors.—The liability of di- 
rectors of a corporation, who declare and pay 





dividends when it is insolvent, created by 
Hurd’s Rev. St. Ill. 1915—16, c. 32, § 19, held 
to be personal to creditors of the corporation, 
and not enforceable by its trustee in bank- 
ruptcy.—Seegmiller v. Day, U. S. C. C. A., 249 
Fed. 177. 


5. Preference.— Where only right which 
lessee had in machinery installed by him in 
building leased was to use same subject to pay- 
ment of rent, surrender of possession of leased 
premises, together with such machinery, after 
default, within four months prior to bankruptcy 
of lessee, did not constitute a* preference of 
lessor as creditor.—Hills v. C. D. Stimson Co., 
Wash., 172 Pac. 1181. 


6. Review of Orders.—Neither under Bank- 
ruptcy Act, § 24a nor section 25a, has Circuit 
Court of Appeals jurisdiction to review on ap- 
peal order of bankruptcy court concerning com- 
mitment of bankrupt for contempt for not 
complying with order to turn over to his trus- 
tee property belonging to bankrupt estate, but 
that question is reviewable only by petition 
to revise under section 24b.—Horton v. Mendel- 
sohn, U. S. C. C. A., 249 Fed. 185. 


7. State Court.—Where, after receiver is 
appointed in state court, bankruptcy proceed- 
ings are instituted, they terminate authority 
of state court; but such receiver has no power 
to surrender property in his hands, as it is in 
custodia legis, and state court should direct him 
to make surrender.—Gealey v. South Side 
Trust Co., U. S&S. C. C. A. 249 Fed. 189. 

8. Banks and Banking—Deposit Slip—aA de- 
posit slip issued by a bank is only prima facie 
evidence that it received amount of deposit 
on date shown by slip.—American Nat. Bank of 
Stigler v. Funk, Okla., 172 Pac. 1078. 


9. Fraudulent Intent.— Under St. 1917, § 
4438a, as to fraudulently issuing checks, etc., 
offense is complete when the paper is drawn, 
made, or uttered with intent to defraud; the 
provision in subdivision 2 thereof, making fail- 
ure to pay within five days after notice of non- 
payment by drawee prima facie evidence of 
fraudulent intent, not making such failure an 
essential element of the offense.— Merkel v. 
State, Wis., 167 N. W. 802. 

10. Brokers—Pleading and Practice.—In ac- 
tion for commission for obtaining a tenant, re- 
covery could be had under allegations that de- 
fendant was owner, although he was only an 
agent, where he represented himself to be the 
owner.—Koslove v. Dittmeier, Mo., 203 S. W. 
499. 


11. Carriers of Goods—Forwarding Agent.— 
Where express company issued bill of lading, 
and received carrying charges at St. Louis, 
acknowledging receipt of carload of agricul- 
tural implements for shipment to Mexico, it 
could not escape liability for non-delivery of 
part of goods, on theory that it was a mere 
forwarding agent, actually taking charge of 
goods at Weehawken.—John Deere Plow Co. v. 
American Express Co., Mo., 203 S. W. 488. 














12.——Shipping Facilities.—Carrier will not be 
excused from duty to furnish shipping facilities 
because its energies are required to meet gov- 
ernment needs arising from state of war, where 
granting of such facilities would not divert its 
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energies or interfere with its public duties.— 
Norfolk & W. Ry. Co. v. Public Service Com- 
mission, W. Va., 96 S. E. 62. 

13. Carriers of Passengers—Announcing Sta- 
tions.—Railroad, after performing duty to an- 
nounce name of station, is not bound to give 
personal notice to passenger traveling on ordi- 
nary train that his station has been reached.— 
Edwards v. St. Louis Southwestern Ry. Co., Ark., 
203 S. W. 588. 


14, Invitee.—Where one is permitted by 
railroad employe to enter coach to see a pas- 
senger off, railroad must exercise ordinary care 
to prevent injury to such person while enter- 
ing, while within, and while alighting.—Leon 
v. Chicago, B. & R. Co., Neb., 167 NW. W. 
787. 

15. Charities — Charitable Trust. — A valid 
charitable trust created by will will not be per- 
mitted to fail because the trustee named there- 
in is incompetent, to take title to real estate, 
but court will appoint competent trustee.— 
Gould v. Board of Home Missions of Presby- 
erian Church in the United States of America, 
Neb., 167 N. E. 776. 

16. Chattel Mortgages—Bill of Sale.—An in- 
strument by which a motor truck is recon- 
veyed to the concern from which it was pur- 
chased as security for a debt is a mortgage, 
although it is called a bill of sale.—Sloan Bros. 
v. Sawyer-Felder Co., N. C., 96 S. E. 39. 

17. Conditional Sale.— Purchaser of ma- 
chinery on conditional sale acquires interest, 
which he can mortgage regardless of effect as 
between him and seller, or as between seller 
and mortgagee, with notice of restrictions 
gainst incumbrances.—In re Russell Falls Co., 














U. S. D. C., 249 Fed. 260. 
18. Increase of Animals.—.A mortgage on 


domestic animals does not cover the increase, 
where there is no express mention theerof in 
the mortgage, and such increase may be sold 
by the mortgagor as his own, and the purchaser 
from him gets good title as against mortgagee. 
—Dixon v. Pierce, Ga., 95 S. E. 995. 

19. Commerce—Employe.—Employes engaged 
in constructing telegraph lines were not en- 
gaged in interstate commerce, although the 
company ‘employing them was so engaged.— 
State v. Postal Telegraph-Cable Co. of Wash- 
ington, Wash., 172 Pac. 902 

20. Employe. -— If old ties were being 
thrown over interstate railway’s embankment 
or fill to strengthen it for use in transportation, 
railway’s servant, when injured in such work 
was engaged in interstate transportation, or in 
work so closely related as to be practically a 
part of it-—Ohio Valley Electric Ry. Co. v. 
Brumfield’s Adm’r, Ky., 203 S. W. 541 

21. —Interstate Transportation—Where em- 
pty car marked “shop” is being switched in 
yards of one carrier to track of eonnecting car- 
rier for repairs, the switching being wholly 
within the state, an employe injured in opera- 
tion is not engaged in interstate commerce.— 
Ewing v. Coal & Coke Ry. Co., W. Va. 96 S. 
2 
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22. Constitutional Law—Disbarrment of At- 
torney.—Admitting to practice, suspending, and 
disbarring attorneys being a judicial function, 
Legislature may regulate, but cannot take it 
away.—lIn re Bruen, Wash., 172 Pac. 1152. 

23. Equal Protection.—That part of Ky. St. 
§ 3588a, providing that no tax raised from prop- 
erty of any ‘white’ corporation in city of 
fourth class shall be used for support of graded 
free colored common schools of city is violative 
of equal protection of laws clause of state 
Constitution.—Trustees of Graded Free Colored 
Common Schools of City of Mayfield v. Trustees 
of Graded Free White Common School of City 
of Mayfield, Ky., 203 S. W. 520. 

24. Contracts—Acceptance.—Where an offer 
is accepted by a telegram worded, “Night let- 
ter received will accept send contract signed 
at once,” a binding contract is entered into, the 
validity of which is not affected by the request 
to have the contract more formally drawn up 








and executed.—Billings v. Wilby, 


25.——Guardian.—In an action on a guard- 
ian’s contract for the support and education 
of his ward which had not been approved by 
the ordinary in the absence of a showing of 
profits of the estate in the hands of the guard- 
ian, a verdict and judgment against all the 
property of ward’s estate is illegal, in view 
of Civ. Code 1910, §§ = 3074.—McQueen vy. 
Fisher, Ga., 95 S. E. 10 


26. Monopoly. — W ool the proprietor of 
a shore-repairing business has bought out a 
competitor under a contract whereby the latter 
was not engaged in that business in the city 
for five years, and after operating both estab- 
lishments for a while sells one he purchased 
to a third party, he may restrain the original 
vendor from engaging in business “within five 
years; the contract not being void.—Palumbo v. 
Piccioni, N. J., 103 Atl. 815. 


o> 


27. Corporations—Contract.—The fairness or 
contracts between corporations having direc- 
tors in common must be shown by clear and 
convincing proof, and it must be made to ap- 
pear that they are absolutely free from fraud. 
—City Trust Co. of Omaha vy. Bankers’ Mort- 
gage Loan Co. of Omaha, Neb., 167 N. W. 785. 

28. Mortgage. — Where, when corporation 
executed mortgage to secure bonds it did not 
own a factory site, but site was thereafter 
conveyed to it, and by it conveyed to mortgagee, 
conveyances must be deemed to have included 
whatever had been and was subsequently an- 
nexed to realty.—In re Russell Fall Co., U. S. 
D. C., 249 Fed. 260. 

29.———Option on Shares.—An option on shares 
of mining stock, “to be taken and paid for in 
such sums and amounts as may be required in 
prosecution of the work of the development,” 
was only an option to purchase so much of the 
stock as was required to pay for development 
work, and ended when the mine became self- 
supporting.—Woldson vy. Richmond Mining, Mill- 
ing & Reducing Co., Wash., 172 Pac. 1162. 

30. Damages — Evidence.—In view ‘of Civ. 
Code, art. 2463, payment of $100 by party agree- 
ing to buy cattle by weight, the price to ex- 
ceed $8,000 would he regarded, in absence of 
definite agreement as to purpose of payment, as 
a giving of earnest and as fixing liability or 
loss to either party for receding from agree- 
ment.—Northeut v. Johnson, La., 78 So. 731. 

31.—-Remoteness.—Where an attorney’s sub- 
scription to a forwarding agency is wrong- 
fully canceled, recovery cannot be had for pros- 
pective profits from business which would have 
been forwarded, since such damages are remote, 
uncetrain, and spectlative.—Anderson vy. C. R. 
C. Law List Co., Ga., 95 S. E. 1012 

32. Dediecation—Use by Public.—Where dedi- 
cation is made of street or roadway, and same 
is used by public, it is the duty of city, as trus- 
tee of the public rights in streets within whose 
corporate limits i are, to maintain public 
uses against encroachments, and this applies 
to territory taken into corporate limits after 
dedication as well as to territory included at 
time of dedication.—Brickell v. Town of Ft. 
Lauderdale, Fla., 78 So. 681. 

33. Electricity —- Public Service Corporation. 
—Order of district court, requiring public serv- 
ice corporation to furnish municipality with 
electricity for lights for 17 hours each day, 
pending action, where’ its contract called for 
about 11 hours, exceeded terms of contract, and 
was unauthorized.—Village of Clinton y. Otter 
Tail Power Co., Minn., 167 N. W. 794. 

34. Eminent Domain — Abutting Owner. — 
Where abutting owner sold city a strip for 
widening street, and pavement was to be re- 
moved by city and relaid upon new sidewalk, 
fact that old material was not laid on new 
sidewalk would not nullify condemnation pro- 
ceeding to provide new and different pavement. 
Randall Bros. v. City of Atlanta, Ga., 95 S. 
u. 6. 


35. Instructions. —In proceedings to con- 
demn an alley, the result of which would be 
to divide defendant's property into two indus- 
trial units, an instruction’ that the jury .could 
not consider the future construction of over- 
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head bridges or underground conduits should 
have been sw of Seattle v. Washing- 
ton Refining Co., Wash., 172 Pac. 1161. 


36. Estoppel—Evidence.—That a son in pur- 
chasing an automobile allowed -it to be mort- 
gaged and license issued in his father’s name, 
and made false affidavits concerning ownership 
of the car, does not estop him from showing 
ownership as against his father’s judgment 
creditors.—Hartford v. Stout, Wash., 172 Pac. 


1168. 

37. Execution—Intangible Property.—Though 
execution creates a lien upon debtor’s shares 
of capital stock of corporation, they cannot 
be seized and sold under execution, because 
they are intangible property incapable of man- 
ual seizure, possession, or delivery.—Lambert 
v. Huff, Andrews & Thomas Co., W. Va., 95 
S. E. 1031. 


38. Executors and Administrators—Statute of 
Limitations.—An agreement to pay $1,500 with- 
out interest 60. days after the death of an- 
other party is a claim of-.which the present 
value can be computed under St. 1917, § 3871m, 
and which has to be filed against the promisor’s 
estate within the time fixed under sections 3840, 
and 3843, or be barred by section 3844, not 
being a claim “accruing or becoming absolute” 
after the time limited under section 3860, nor 
a contingent claim under sections 3858 and 
3859.—In re Kleinschmidt’s Estate, Wis., 167 N. 
W. 827. 

39. Fixtures — Conditional Sale.— That ma- 
chinery annexed to land by mortgagor was 
bought on conditional sales, and that for por- 
tion of time mortgagor had only a leasehold 
interest in land, is not conclusive against con- 
tention of mortgagee, mortgagor later having 
acquired fee, that such machinery passed as 
part of land.—In re Russell Falls Co., U. S. D. 
C., 249 Fed. 260. 


40.———-Machinery.—Where lessee, in consider- 
ation of lease for a building to be constructed, 
agreed to install machinery, which should im- 
mediately become property of lessor, held ma- 
chinery, when placed in building prior to deliv- 
ery of premises to lessee, became immediately 
property of lessor, subject only to lessee’s lease- 
— v. C. D. Stimson, Wash., 172 Pac. 
1181. 

41. Fraud—Expression of Opinion. — Where 
banks, holding stock subscription notes, to in- 
duce renewal thereof, confirmed statement of. 
original seller thereof that “they wouldn’t take 
$5 a share for their shares if they couldn’t get 
more,” and that the bank regarded the stock 
as ample security for a loan of its face value, 
this was not mere expression of opinion, but 
statement of value.—Edmonds v. Wilcox, Cal., 
172 Pace. 1101. 


42. Frauds, Statute of—Exchange of Prop- 
erty.—Where parties to exchange of real prop- 
erty merely procured key and went on prem- 
ises for inspection, remaining only a reasonable 
time for such purpose, they did not take such 
possession as to render operative a contract 
invalid within the statute of frayds.—Nelson 
v. Davis, Wash., 172 Pac. 1178. 


43. Guaranty—Implied Promise—A guaran- 
tor who has become such at the request of the 
principal has the benefit of an implied promise 
of indemnity, and a new and independent cause 
of action arises thereon whenever he is com- 
pelled to make a payment, irrespective of the 
time of maturity of original debt.—Leslie v. 
Compton, Kan., 172 Pac. 1015. 

44. Subrogation. — One guaranteeing the 
payment of a note by a contract with the payee, 
without the request or knowledge of the maker, 
and who by reason of such guaranty is re- 
quired to make the payment, may thereby ac- 
quire a valid claim against the maker. for re- 
ee v. Compton, Kan., 172 Pac. 

45. Health— Police Power.—The tenement 
house act (St. 1915, § 1636—195), providing 
specifications for rooms in basements, is a valid 
exercise of the police power for preservation 
of public health, although it may require the 
remodeling of certain existing basement tene- 
ments at some financial loss to the owners.— 
Nelson v. Stale, Wis., 167 N. W. 807. 








46. Highways — Contributory Negligence. — 
Plaintiff cannot recover against a county for 
personal injuries resulting from the overturn- 
ing of his load of hay, where he knew the 
condition of the road and the accident resulted 
from his own negligence in the character of 
the load and in manner of his driving.—Crooks 
v. Stevens County, Wash., 172 Pac. 1158. 


47. Pleading and Practice.— A complaint 
for negligent injury upon a highway, to with- 
stand appropriate demurrer, must show the 
duty owing from the defendant to the plaintiff, 
and must either relieve the plaintiff of wrong- 
doing, or show defendant’s negligence after dis- 
covery of plaintiff's peril—Stewart v. Smith, 
Ala., 78 So. 724. 


48. Injunction — Pleading and Practice.—Al- 
legation in petition to enjoin trespass on land 
that he is true owner as shown by attached 
abstract cannot be treated as a simple allega- 
tion of title, but only .as an allegation that 
title is limited to that defined in abstract.— 
Chancey v. Johnson, Ga., 95 S. E. 975. 


49. Insurance—Breach of Warranty.—Where 
insurer alleges a certain specific breach of war- 
anty, in that insured in accident policy falsety 
stated he did not have heart trouble, it cannot 
introduce evidence of breach of warranty as 
to apoplexy or other warranties, which may 
have caused death.—Kinsey v. Pacific Mut. Life 
Ins. Co. of California, Cal., 172 Pac. 1098. 


50.—-—False Representations.—In an action on 
a life insurance policy, wherein it was claimed 
that assured failed to disclose that he had suf- 
fered frora tuberculosis, it was not error to 
admit on question of good faith declarations 
of the insured tending to show that he believed 
he was suffering from pneumonia.—Askey v. 
New York Life Ins. Co., Wash., 172 Pac. 887. 

51. Insurable Interest.— Where a _ sister 
loaned money to brother upon interest in ex- 
cess of lawful rate on condition that his cer- 
tificate of insurance name her as beneficiary, 
and where loan was repaid, she had no vested 
interest in certificate preventing brother's 
equitable assignment thereof.—Dell vy. Varne- 
doe, Ga. 95 S. E. 977. 

52. Indemnity.— Where employe of railroad 
contractors was injured, a partner of the con- 
tracting firm, who reimburses the railroad for 
a judgment recovered against it because of such 
injury, sustains a “liability imposed by law,” 
within insurance policy indemnifying the part- 
nership.—Black Mountain R. Co. v. Ocean Ac- 
cident & Guarantee Corp., N. C., 96 S. E. 26. 

53. Accident.—The provision in an accident 
policy that no condition therein should be 
waived except by written instrument, signed 
by a designated officer, held not to apply to con- 
ditions to be performed after the occurrence 
of the loss, or of the event upon which the 
loss may be predicated.—C. S. Brackett & Co. 
v. General Accident, Fire & Life Assur. Corp., 
Minn., 167 N. W. 798. 

54.——-Change of Ownership.—Where policy of 
insurance, written in name of mortgagor, names 
mortgagee as appointee of fund, mortgagor’s 
conveyance of title to mortgagee is in violation 
of a policy provision prohibiting change of 
ownership in property.—Southern States Fire & 
Casualty Ins. Co. v. Napier, Ga., 96 S. E. 15. 

55. Reinstatement.— Where insured bor- 
rowed full loan value of policy, notified com- 
pany, when next premium was past due and 
loan and interest thereon exceeded amounts 
paid, to keep policy, if he were required to 
have new health certificate for reinstatement, 
and compnay canceled policy, his administratrix 
could not recover.—Williams v. Inter-Southern 
Life Ins. Co., Ky., 203 S. . 549. 

56. Landlord and Tenant—Lease.—Lease giv- 
ing tenants “free use of the land that they take 
the stumps off * * * for the year 1916,” requir- 
ing rent to be paid therefor thereafter, limited 
free use to 1916, and tenants could not use 
land rent free in 1917, having removed stumps 
in winter of 1916 and 1917.—Mogk v. King, Ark., 
203 S. W. 577. 

57. Lieenses — Ordinance. — Undertaker who 
used automobile for hire in carrying families 
and friends from residences to cemeteries and 
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return while conducting funerals was engaged 
in “occupation of carrying passengers for hire” 
within ordinance of city of Spokane levying 
license fee of $5 per year for évery vehicle so 


used.—City of Spokane v. Knight, Wash., 172 
Pac. 823. 
58.——-Suit on Bond.—Under Pub. Laws 1915, 


ec. 1263, and City of Providence Ordinances, c. 
93, passed in pursuance thereof, a person in- 
jured by negligent operation of a motor vehicle 
carrying passengers for hire can sue on the 
bond of the owner of such vehicle without 
first suing the owner.—City of Providence v. 
Paine, R. I., 103 Atl. 786. 

59. Limitation of Actions—Tolling Statute — 
That a maker of a, note makes a payment 
thereon does not toll the statute of limitations 
as far as an indorser is concerned, since to 
have such effect payment must be made by one 
in the same class as the person seeking to be 
relieved.—Barber v. W. M. Absher Co., N. C., 
96 S. E. 43. 

60. Mechanies’ Liens — Fixtures.— One fur- 
nishing and erecting an asbestos curtain and 
scenery to be used for purposes of a building, 
though not an essential part of the original 
plan of construction, and which were portable 
and would not pass with the freehold, was not 
entitled to a mechanics’ lien.—Randall Build- 
ing & Loan Ass’n v. Manayunk Realty Co., Pa., 
103 Atl. 830. 

61. Master and Servant—lInspection.—In ac- 
tidn for death of engineer when locomotive de- 
railed, though witness testified that shortly be- 
fore the accident the track had been inspected, 
question whether the inspection was proper was 
for the jury.—Neale v. Atchison, T. & S. F. Ry. 
Co., Cal., 172, Pac. 1105. 

62. Master and Servant — Respondeat Supe- 
rior.—Although plaintiff, invited by defendant 
to ride in defendant’s automobile, was a gratui- 
tous guest, rule of respondeat superior applied 
as between defendant and her chauffeur, so as 
to make her liable to plaintiff for negligence 
of chauffeur.—Lowell v. Williams, N. Y., 170 
N. Y. S. 596. 

63. Safe Place to Work.—A platform 60 
feet from the ground, supported at one end by 
chains swinging from the roof of building, the 
other end resting on poles, and furnished by the 
master for the use of his workmen while erect- 
ing or repairing a building, is a scaffold or 
structure, within the meaning of Rev. St. 1909, 
§ 7843.—Most v. Goebel Const. Co., Mo., 203 S&S. 
W. 474. 

64.——Willful Conduct.—Employers’ Liability 
Act, § 28, withholding compensation for injury 
caused by employe’s willful intention to injure 
himself, intoxication, etc., does not exclude all 
other defenses.—Piske v. Brooklyn Cooperage 
Co., La., 78 So. 734. 

65. Workmen’s Compensation Act.—An ex- 
perienced laundryman, who while operating a 
wringing machine removed, for a definite pur- 
pose and contrary to Workmen's Compensation, 
Insurance, and Safety Act, §§ 55, 62, 67, a guard 
which he knew was provided for his safety, 
was chargeable with willful misconduct within 
section 12, subd. 3, and could not recover for 
resulting injuries——Bay Shore Laundry Co. v. 








Industrial Accident Commission of California, 
Cal. 172 Pac. 1128. 
66.——Workmen’s Compensation Act.—Where 


defective bureau furnished strike breakers, rail- 
way paying bureau, which in turn paid the 
men, one acting as motorman, and another act- 
ing as guard, in the car, were servants of the 
street railway, whose exclusive remedy for neg- 
ligent injuries is under Workmen's Compensa- 
tion Law.—Murray v. Union Ry Co. of New 
York City, N. Y., 170 N. Y. S. 601. 

67. Workmen’s Compensation Act.-— Under 
Workmen’s Compensation Act (St. 1915, § 2394 
—7, subd. 2), as to casual employment, laborer 
at packing plant, not regularly employed, as- 
sisting in cleaning up necessitated by special 
repair work, was not casually employed under 
the act.—F. C. Gross & Bros. Co. v. 1 
Commission of Wisconsin, Wis., 167 N. . 809. 

68. Workmen’s Compensation poeta 
Workmen’s Compensation Act (St. 1915, § 2394 
—7 subd 2), excepting from definition of “‘em- 











ploye” persons “whose employment is but 
casual,” workman who had been specially hired 
several times to repair a creamery building, 
being paid by the hour or day, injured while 
so hired, was not casually employed.—Holmen 
Creamery Ass’n v. Industrial Commission of 
Wisconsin, Wis., 167 N. W. 808. 


69. Workmen's Compensation Act.—Where 
a servant of one engaged in transferring mail 
from one railroad to another climbed upon a 
mail car to receive the mail, according to cus- 
tom, and fell to his death, he was at such 
time “performing service growing out of and 
incidental to his employment,” within St. 1917, § 
2394—3, subd. 2.—White v. Industrial Commis- 
sion of Wisconsin, Wis., 167 N. W. 816. 


70.——Workmen’s Compensation Act. — Under 
Workmen’s Compensation Act, excepting from 
the definition of “employe” persons “whose em- 
ployment is but casual’ a boy hired as extra 
helper from time to time in a butcher shop on 
Saturdays or busy days, injured while work- 
ing at the regular business of the shop, was 
an employe under the statute.—Jordan v. Wein- 
man, Wis., 167 N. W. 810. 

71. Mortgages — Reservation.—Where mort- 
gagor, his grantor, and the mortgagee agreed 
to reservation of timber by grantor, subject, 
to the mortgage, the grantor could redeem, on 
the mortgagor’s default, being in fact a surety 
real, and interested in the land.—Cilley vy. Her- 
rick, Me., 103 Atl. 777. 

72. Municipal Corporations — Assessment for 
Paving.—Assessment for paving and curbing 
improvement held not invalid because ordinance 
calling for bids declared that it was to be let 
for work to be completed within one year from 
award of contract, and contract allowed con- 
tractor one year from date thereof to complete 
work.—Town of Winnfield v. Collins, La., 78 








So. 747. A 
_73.——Automobile.—A driver of an automo- 
bile, approaching a street intersection, may as- 


sume that another automobile approaching on 
the intersecting street will do so at a moderate 
speed and under control.—Bew vy. John Daley, 
Inc., Pa., 103 Atl. 832. 

74. Contributory Negligence.—It is the 
duty of one approaching a crossing where 
gates are maintained to exercise ordinary care 
to discover whether arms of the gate are down, 
or are being lowered, and to keep out of their 
way, and if a failure to do so contributes to his 
injury to such an extent that, but for it, he 
would not have been injured, no recovery can 
be had.—Louisville Bridge Co. v. Iring, Ky., 203 
S. W. 631. 

75.—-—Corporate Object.—Corporation organ- 
ized and conducted without official sanction of 
city councils to produce historical pageant 
without element of gain was not a municipal 
project, and an appropriation by ordinance to 
pay a deficit could not be recovered in assump- 
sit, nor could ‘appropriation be sustained on 
ground of moral obligation.—Historical Pageant 
Ass'n of City of Philadelphia v. City of Phila- 
delphia, Pa., 103 Atl. 824. 

76. Pedestrians.—lIf officers of city knew, or 
should have known, of livery stable keeper’s 
custom to leave wagons in street at dark place, 
and pedestrian about to board car fell over 
shafts of wagons, city was liable if the street 
was rendered not reasonably safe, although 
sume wagons were not left at same place ev- 
ery ~~ of Louisville v. Vaughn, Ky., 203 
S. W. 546. 

77. Nuisance.—Where wading pool in city 
playground was drained and cleaned each Fri- 
day, that a broken bottle was cast therein by 
some one between Friday and a Sunday, when 
a girl wader was injured by cutting her foot on 
such a bottle, would not be sufficient to charge 
the city with maintaining a nuisance.—Clark v. 
City of Seattle, Wash., 172 Pac. 1155. 

78. Street Paving.—Where paving contract 
ealled for gravel base, and contractor, with as- 
sent of city authorities, uses a sandstone base, 
there was no such departure from contract as 
to make completed work different from that 
contracted for, so as to invalidate assessments 
duly confirmed without objection.—Werninger 
v. Stephenson, W. Va., 95 S. E. 103 
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79. Streets and Sidewalks.—Where the city 
permitted snow and ice to remain on a sidewalk 
for several days and become irregular, uneven, 
and dangerous, it was for the jury whether the 
city violated any duty in failing to remedy the 
condition, and whether by the exercise of rea- 
sonable care the condition could have been 
soueet Alien v. City of Ft. Dodge, Iowa, 167 


80. Officers—Per Diem Compensation.—Where 
a statute fixes an officer’s compensation at a 
certain sum per day, such officer, performing 
any substantial service on a particular day, has 
a right to per diem for that day.—State vy. Hurn, 
Wash., 172 Pac. 1147. 

81. Partition — Susceptibility of.— Averment 
in bill for partition that land is not “suscepti- 
ble of a convenient or equitable partition” is 
sufficiently denied by answer averring that it is 
susceptible of partition in kind.—Loudin v. Cun- 
ningham, W. Va., 96 S. E. 59. 

82. Principal and Agent—Scope of Agency.— 
A local agent of a mercantile firm engaged in 
the business of buying and selling goods for 
profit has no authority to pledge its credit by 
buying goods in its name for the accommoda- 
tion of a third person.—Ozburn y. Morris & 
Co., Ga. 95 S. E. 1019. 

83. Principal and Surety—Discharge of Sure- 
ty.—Where trust company agreed to assume 
obligations of bank on condition that makers 
of indemnity bond would obtain additional in- 
demnity failure to obtain such indemnity did 
not discharge a surety for the performance of 
the indemnity contract.—Amos v. Continental 
Trust Co., Ga., 95 S. E. 1025. 

84.——Indemnity Bond.—Duration of insur- 
er’s liability under corporate indemnity bonds 
is co-extensive with that of risk of insured, 
though liability cannot extend to any acts prior 
to execution of bond without specific covenant 
to that effect—Armstrong v. Walton, Ga., 95 S. 
E. 1000. . 

85. Subcontractor. — Where subcontractor 
abandons work and owner completing the job 
deducted the cost thereof from amount payable 
principal contractor under his ‘contract, the 
principal contractor was damaged to the extent 
of such deduction, and can recover such dam- 
ages from  subcontractor’s bondsmen. — New 
England Equitable Ins. Co. v. Chicago Bonding 
& Surety Co., Cal. 172 Pac. 1122. 

86. Subrogation.—Where purchaser of land 
executed two purchase-money bonds, with sure- 
ties, and transferred to one who agreed to sat- 
isfy bonds, but who failed to pay one of them, 
so that sureties were required to pay, purchaser 
and transferee were liable to sureties for 
amount they paid.—Durham y. Elliott, Ky., 203 
S. W. 539. 

87. Railroads—Car Defined.—Push car with- 
out means of propulsion or brakes, used by 
street railroad track repairers to carry tools 
and materials, was not a “car” within Rev. St. 
1909, § 3303, requiring that each car be brought 
to a full stop before reaching railroad cross- 
ing and that some employe go forward and as- 
certain whether a train is approaching.—Cuccio 
v. Terminal R. Ass'n, Mo., 203 S. W. 493. 

88. Injury to Child.—General Railroad Law, 
N. J. § 55, declaring that if any person shall be 
injured by an engine or car while walking, 
standing, or playing on any railroad he shall be 
deemed to have contributed to the injury sus- 
tained, etc., applies to a boy less than seven 
years old who had been playing marbles near 
railroad siding and was injured when car from 
under which he was trying to get his marble 
was moved.—Erie R. Co. v. Hilt, U. S. S. C., 38 
S. Ct. 435. 

89. Sales—Implied Warranty.—In absence of 
express warranty, seller of silo was liable on 
implied warranty that it would preserve en- 
silage, and was fit for purposes for which it was 
manufactured and sold.—Indiana Silo Co. v. Har- 
ris, Ark., 203 S. W. 581. 

90. Shipping—Stevedores.—Where coal com- 
pany was supplying ship with bunker coal from 
lighters, held, that vessel owed stevedores work- 
ing for coal company same duty that it owed 
company, and was bound to furnish ladders 
necessary for such stevedores to pass over ves- 














sel onto wharf.—McDonough y. International 
Nav. Co., U. S. D. C., 249 Fed. 248. 


91. Specitie Performance—Part Performance. 
—Where purchaser under oral contract makes 
part payment of purchase price, and goes into 
possession in good faith, and makes valuable 
improvements, there is such part performance 
as to warrant court in decreeing specific per- 
formance of contract.—Fulkerson vy. Mara, Okla., 
172 Pac. 1081. . 


92. Street Railroads—Last Clear Chance. — 
Where motorman slowed down, thinking plain- 
tiff's truck was going to cross the tracks, but 
speeded up when he saw the truck slow down, 
assuming that it would stop before it reached 
the track, the last clear chance doctrine did 
not apply; actual knowledge of plaintiff's dan- 
ger being necessary.—Lobbett & Dean y. Oak- 
land, A. & E. Ry., Cal., 172 Pac. 1123. 


93. Warning.—Where a railroad continu- 
ously kept a brakeman at a crossing where the 
view of passing trains was obstructed, one who 
was familiar with such conditions might rely 
on the brakeman’s warning.—Lincks vy. [Illinois 
Cent. R. Co., La., 78 So. 730 


94. Telegraphs and Telephones—Delay.—Re- 
cipient of death message, delayed six hours in 
delivery after reaching office of destination, 
who was thereby so delayed that the body was 
partly decomposed when he arrived, and who 
was physically injured by having to walk a 
great distance at night, had a cause of action 
for the delay.—Johnson v. Western Union Tele- 
graph Co., N. C., 96 S. E. 36. 

95. Evidence.—Failure of defendant tele- 
graph company to transmit money within a rea- 
sonable time.to a small town, at which it had 
no money order office, is not established by 
evidence that a bank at such town, to which 
defendant sent the money, notified: the sendee 
by mail according to the usual method, defend- 
ant having no knowledge of circumstances re- 
quiring more hasty dispatch of the money.— 
Lehue v. Western Union Telegraph Co., N. C., 
96 S. E. 29. 

96. Wenue—Junior Creditor.—Where two re- 
siding in différent counties claimed equities in 
parcels severally conveyed as security for debts, 
suit by junior judgment creditor of one to can- 
cel their contract for exchange, involving syb- 
stantial equitable relief against both parties, 
might be brought in county of residence of 
either.—McGarity v. Simpson, Ga., 95 S. E. 968. 

97. Water and Water Courses—Public Serv- 
ice Commission.—Where Public Service Com- 
mission has found that rate schedules filed by 
water company are unjust. and unreasonable, 
its order that company should be paid under 
such rates for water furnished during a certain 
period is not consistent, and cannot be sus- 
tained.—Borough of Ben Avon v. Ohio Valley 
Water Co., Pa., 103 Atl. 750. 

8. Measure of Damages.—Mere fact that, 
after construction of new dam, water backed 
further up river than when the old dam was in 
use furnishes no criterion from which to meas- 
ure the probable increase in the height of the 
dam, in the absence of proof of the additional 
depth of the back water.—Watters v. Anamosa- 
Oxford. Junction Light & Power Co., Iowa, 167 
N. W. 765. 

99. Wills — Presumption.— Where will pro- 
vided for payment of all debts and gave a 
legacy to a creditor, no presumption necessarily 
arose that the bequest was in payment of the 
debt, and the presumption that it was could 
not be indulged where the legacy was less than 
the debt, nor could it be aided by fact that 
creditor was named as a residuary legatee, 
where the residuum was uncertain in amount or 
time of payment.—Olsen v.. Hagan, Wash., 172 
Pac. 1173. 

100. Testamentary Instrument.—In view of 
Civ. Code 1910, § 3828, an instrument reciting 
that after death of maker’s father and mother 
and of maker his sister should be given planta- 
tion, stock, and furniture, and that if maker 
returned from war and sold plantation the gift 
should be void, signed, and attested as a deed, 
and then delivered to donee, was a deed, and 
not a testamentary instrument.—Price v. Gross, 














Ga., 96 S. E. 4. 














XUM 


